Dear Mr. King,

     New York State has adopted Part 390.3 into our regulations including the cited interpretation.  You are correct that as long as the underlying activities were not undertaken for profit and prize money earned in the show would be required to be filed as ordinary income, and not deducted as a business expense, then the activity is not considered commerce.  It doesn't matter if someone transports another persons horse to a show if it is hobby related.  If you have the name of the NYSDOT speaker, please let me know so that I can clarify this with him.

Thank you,  


Bob Montgomery
ITS1
NYS Department of Transportation
50 Wolf Road, POD 53
Albany NY  12232



Name:      George W. King
Address:   
    44 Eggleston Lane
    Westport, NY 12993
    518-962-2316

E-Mail:    kinggeo@westelcom.com 
Comments:  
    Gentlemen,
    I am the President of the New York State Horse Council and have been inundated by numerous queries concerning the applicability of the new requirement to individual horse owners trailering their horses.  A large majority of the horse owners in the state are backyard horse owners or private horse owners who show or perform other functions as a hobby.  Since they are not commercial enterprises, we checked the federal regs to  see if they apply.  We found the following information:
    FMCSA GENERAL REGULATION 390
    §390.3 General applicability. 
     (f) Exceptions. Unless otherwise specifically provided, the rules in this subchapter do not apply to -
    f)(3) The occasional transportation of personal property by individuals not for compensation nor in the furtherance of a commercial enterprise;
    
    Interpretation for Part 390: General
    Question 21: Does the exemption in §390.3(f)(3) for the "occasional transportation of personal property by individuals not for compensation nor in the furtherance of a commercial enterprise" apply to persons who occasionally use CMVs to transport cars, boats, horses, etc., to races, tournaments, shows or similar events, even if prize money is offered at these events?
    Guidance: The exemption would apply to this kind of transportation, provided: (1) The underlying activities are not undertaken for profit, i.e., (a) prize money is declared as ordinary income for tax purposes, and (b) the cost of the underlying activities is not deducted as a business expense for tax purposes; and, where relevant; (2) corporate sponsorship is not involved. Drivers must confer with their State of licensure to determine the licensing provisions to which they are subject.
    But as late as last night a member of your staff made a presentation with the following information, "I attended the meeting with the NY DOT guy last night.  It was informative but very confusing.  He had people in all kinds of business there, so each group had a different set of regulations.  Basically he told us that if we transport our own horse to a show where there is a prize paid in money, we need to get the number.  But if we transport our own horse as well as a friend's horse, then we are a business.  Even if we don't get paid for transporting the friends horse, either within the state or across state line."
    Your own documentation states that this action is to bring New York in compliance with the federal requirements and that it applys to trucks and trailers used for business with an asterisk that says "trucks used strictly for personal use do not need a US DOT#.  We need clarification of this point for our 20,000 members.  Do we follow the federal regs or is there a different interpretation in the state of New York?
    Thanking you in advance for your assistance. 
    George W. King


